1998 MEMORANDUM OF AGREEMENT
BETWEEN
WISCONSIN DEPARTMENT OF NATURAL RESOURCES AND THE
WISCONSIN DEPARTMENT OF TRANSPORTATION REGARDING
CETERMINATION OF CONFORMITY OF TRANSPORTATION PROJECTS
IN RURAL AREAS TO STATE IMPLEMENTATHON PLANS

WHEREAS, Seclion 176(c) of the Clear Air Act Amendments of 1990, 42 U.5.C.
7508(c), requires fedetally-funded transportafion plans, pragrams, and projects that are
furded or approved under Titke 23, United States Code, or the Federal Transit Act to
conform with State or Feders] air quality implementation plans; and

WHEREAS, on November 23, 1993, the Environmenta! Protection Agency (EPA) |
promulgated its original regulation, 40 CF.R. Parts 31 and 83, fo implement the
requirement that Metropolitan Planning Organizations [MPOs)/State DOTs and
FHWA/FTA make conformity determinations on trangportation plans and transportation
improvement programs i nonattainment areas before they are adapted, approved or
accepted, and on projects In those areas before they are approved or funded; and

_ WHEREAS, EPA determined that each Slate should have the faxibilty to design
a consultation process that will facilitate the development of approaches to maximize
bath air quality and mobility; and

WHEREAS, the validity of a conformity determination depends on proper
consultation procedures and that each State zand participating agencies shoukl Jointly
develap their own legally enfarceable State conformity procedures; and

WHEREAS, the preamble to EFA's original regulation stated: "EPA will accept
State confarmity procedures In any form provided the State can demonstrate to EPA's
satisfaction thai, as a matter of State law, the State has edequate suthority to compel
compliance with the requirements of the State conformity procedures”; and

WHEREAS, an May 28, 1995, the State of Wisconsin through its Depariments of
Transportation (WisDOT) anc Natural Resoutces (WDNR) entered into a Memarandum
of Agreement [Agreemant] that is included in an EPA approved Conformily State
implementafion Plan revision to enforce and assure compliance with the State
Implementation Plan (SIP) and to satisfy the requirements of the Clean Air Act (CAA),
ISTEA, and the Implementing regulations of EPA and FHWA/FTA, and
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WHEREAS, In 1995, the cassification atatus for Counties in Wisconsin with
respect to air quality standards was exclusively nonattainment for ozone as follows;
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WHEREAS on Navember 14, 1995,
promulgated a regulation that adopted min
51.452 that were incarporated Into the Agre
by EFA as part of the Conformity SIP: and

the Environmental Protection Agency (EPA)
changes to 40 C.F.R. § 51.420, 51.438 and
emant on Decernber 9, 1996 and approved

WHEREAS, on August 15, 19597, the Environmental Protection Agency {EPA)
promulgated a elarified, morg flexible and streamlined regulation, 40 G.F R, § 51.390 and
Part 93, o give State and Local gevernments more authority in selecting the perfor-
mance measures used as testy of conformity and more discretion when & transportation
Plan does not conform to a SIP, {for example, fo allow motor vehicle emissions budgets
in & submittad SIP to be used {o determine conformity instead of the "build/no-build" test

and 1o aliew rural areas to choose amo
period after that covered by the SIPY; a

ng several cordformity tests to address the time
nd

- WHEREAS, in 1997, the classification status for Counfles in Wisconsin with
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fy standards was exclusively’ nonattainment and attainment/

Mopattainment Monaftalnment MNonattainment Aftginment’
Rural Magderate Severe Maintenanca
Transport . .
Gigor Manktawee Waukesha Kewaunee ”
Mihwoukes Walwarth
Ozaukge Sheboygan
Kenosha
Washington
Racina

'Wmmmﬁmd%m%mmm:m Ary WOPO) e chesen.



ELIRSL A53x

WHEREAS, the August 15, 1997 requlations provide that eonformity determina-
tions will continue as usual in existing nonattainment and maintenance areas for severa|
years and aress not curmently subject to conformity will not start until EFA =pproves 2
Wisconsin State implementation Plan that addresses the new National Ambient Air
Guality Standards for czone (and particulate matter) [August 15, 1987, Fedaral Register,
X1, Confarrmity and the Propased RAAQS Revisions, Pages 43768-99]; and

WHEREAS, WisDOT and WDNR dasire lo enjoy the benefis of the new
streamlined and flexible EPA regulations as soon as reascnably possible, and have
revisad their existing Agreement so that it may be includad in a revised Confarmity State
Implementstion Flan revigion to be submitted to and approved by EPA as soon as
reasonably possible, bul not later than August 15, 1998; and

WHEREAS, the parties agree and declare that this Apreement and the
consultation procadures hereln are enforceable contractual agreements under VWiscansin
law, 23 part of the SIP fsalf under 42 LL.S.C. 7506{c}{1), and under the following
Wisconsin statulory authority:

. Section 66,30, Wis. Stats. Authorizes siate agencies to enter into legally
binding coaperative contracts for the receipt or fummishing of services or the
joint exercise of any powar or duty required or austhorized by law. Each
party o the ¢ontract may act under the contract to the full extent of s
lawfd powsrs and duties. By statute, this law is interpreted liberally in
favor of cooperative action.

* Sections 2856.11(5) and {6) and 24523, Wis. Stals. Authcrizes and
requires WDMR to implement the CAA to enhanca the guality, management
and protection of tha' State’s air resources through comprehensive plans
for the prevention, ebatement and conirol of air pallution in this State.

. Section 85.02, Wis. Stats. Requires all state, regional and municipal
agencies and commissions created under authority of law shall, when
dealing with transportation, follow the recommendations made by WisDOT.
WisDOT has authority over the development of the Statewide Trans-
portation Improvement Progam [STIP] and has been delegated the
Governor's final approval autharity over all MPO TIPz including amend-
ments therate under 23 LUL5.C. 134 and Chapter 53 of Tile 49 [48 U.S.C.

(45 5301 et seq). WisDOT will not include a nonconforming TIP or
amendment thereta in the STIP. 23 G F.R. Part 420, Subpart A, makes
WisDOT responsible for administration of federal planning funds to MPOs
In Wisconsin for work to camy out urban transportation planning. WisDOT
will not request federal ar stata funding for any nonconfarming projects,
programs or plans. .
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. Sections 20.395 (9)(qx), 34.01{15), 84.015 and 84.03(1), Wis. Stats.
Authorize and direct WisDOT to expend funds to construct and maintain
highways and related projects within the meaning of Tila 23, United Slafes
Code, and all acts amendatory and suppiementary therato, and the federa
regufations issued under that Code, as well as 1o receive and expend all
funds In accordance with the requirements of acts of congrass making such
funds available.

. Section 30.12{4){a), Wis. Stats. Gives the transpartation conformity
agreements batwzen WisDOT and WONR full legal effect in Wisconsin,
This law requires WisDOT and all activities undertaken through WisDOT
to follow its agreements and alson procedures with WDNR or be subject
to the prohibitions or permit or approval requirements specified under sacs.
29.29, 30.141, 30.12, 30.123, 30.195, 30.20, 55.971, 61.381, 62. 23 or
87.30, and Chapters 2381 to 285 or 239 to 299, excepl 8. 281.48, Wis.
Stats,

- Saction 1.11, Wis. Stats. The Wisconsin Environmental Folicy Act
AWEPA), may be enforcad by citizens with regard to activities of WDNR
and WisDOT; and .

WHEREAS, the conformity procedures and agreemerts in the Conformity State
Implementation Plan are also enforceabls with regard i federsl agency activities in
Wisconsin pursuant to 42 US.C, 75068(c)(1): "No depariment, agency, or instrumentality
of the Federal Government ghall engage in, suppodt in any way or provide financial
asslatance for, license ar Permit, or approve any activity which does not corform to an
implementation plan after it has been approved or promulgated under Section 110 [42
U.8.C 740m

NOW, THEREFORE, the parties intending to be legally bound agree that the
foregaing paragraphs ere part of this Agreement and that if any party fils to compiy with
a provision of the conformity criteria and procedures contained in this Agreement, that
the other parties have the right to take appropriate action in any court of competent
jurisdiction o enforce this Agreement .

The purpose of this Memorandum of Agresment is to implement Secticn 176{c) of the
CAA, as amended {42 i S.C. 7508(c)), and the related requirement of 23 U.S.C. 1094),
134 and 135 with respect to the Confarmity of transportation projects which arg
developed, funded or approved by the USDOT and are located within nonattainment or
mainterance aress and outside the planning boundaries of any MPO with the applizable
Implementation plan required under Section 110 (42 US.C. 7410} and Part D of the CAA
{42 W.5.C, §§ 7407(d) and 75053} relating to nonattainment and maittenanca areas.
Tefms used but not defined In this Agreement shall have the meaning given {o them by
‘he CAA, Title 23 and Title 49, United States Cade, 40 C.F.R. § 93 101, other EPA
regulations, or other USDOT regulations, in that order of priority.
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Applicability

‘Iransportation projects are subject to the provisions of this Agreement as
specified in 40 C.F.R. §3 54.,300(b) and 83.102, except go3 q02(d) .
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Erequency of Confarmity Determinations

The frequency of Conformity determinations shall be consistent with 4C
CF.R §53104.

Cons e Proc

Roles and Responsihilities of Agencies. The roles and responsiklibes
of the principal agencles nvalved in the Conformity process are defined
below, Each princlpal agency shall determine which staff members will
represent fhe agency, and shall take responsibility to zee that the

appropriate representatives are present to ensure a cooperative process,
and adequate communication amenyg end within ali the: principal agencies.

Wiaconsin Depariment of Natural Resources {WDNR}

. Parficipate in mestings convened by WisDOT to discuss
Conformity-related issues.

. Review and comment on draft Conformity analyses 10
WisDOT. Provide mely review comments to EPA on finat
Confortrity analyses with coples of comments provided ko
WisDOT, MPO and USDOT {FHWA and FTA). '

’ Frovide appropriate emission factors to WisDOT for comple-
tion of Conformity analyses.

* Keep principal agencies apprised of its SIP revigion submitt-
als and EFA's approval thereof and consider appropriata
Invaivement of princial agencies in significant transportation-
related SIP development procassas,
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Wisconsin Depariment of Transpartation (Wi=DOT)

. Convene meetings and prepara meeling agendas and
meeting materdals requived for fulfilent of consultation
procedures outfined In this section.

* Conduct Conformity analyses In accordance with the proce-
dures spacified in this Agreement {or designate another entity
ta camy out the analysas), .

- Arrange for the preparation of mesting summarias.

. Keop p'rincipal agencles apprised of staius and cantent of
statewide intermodai transpertation plans and STIF,

US Department of Tranapartation (USDOT) agencies: Fedaral Hlghway
Agency {FHWA) and Faderal Transit Agancy {FTA)

. Participate In mestings convened by WisDOT to discuss
Conformity-related issyes.

. Review and comment on draft and make timelby final Confor-
mity findings,

US Envirotmentsl Protection Agency [EPA]'

Parlicipate in meetings convened by WisDOT as needed to
discuss Conformity-related igsuize,

. Timely review and comment on draft and final Conforrnil}r'

analyses,
MPQ (for projacts In rural Sheboygan County}

. Farticipate in meefings convened by WisDOT as needed o
discuss Conformity-related issues.

* - Provide any additional information ar experize to WisDOT
which will assist in carrying out the Conformity analysis for
the rural project.

Review and comment on draft and final Conformity analyses.



Conformity Planning Meetings

As part of a scoping process, the principal agencies shall have a meeting
or conforence call to discuss the Conformity analysis to be perfonmed,
Prier to the time that a Confarmity analysis will be performed on a project,
WisDOT shall convene a meeting of the principal agencies 1o digcuss, in
rore datail, how the Conformity analysis will be conducted. The meeting
shall be scheduled at a time and location that allows representatives from
the following principal agencles to be present, WONR, WisDOT, EPA,
USDAT and the MPO {for projects in Sheboygsn County only). Regional
plarning agencies with transportation-related responsibiiiies in the area
shali be hotified of the meeting at least 14 days prior to the day it is
schaduled to ocour and may send representatives to participats f desired.
The lefter of notification shall state that agencies interested in sending 2
representative should request that meeting matarials be sent. A draft
agenda and meeting materials which are rneeded to give attendess
adequate background fo prepars for discussion will be distributed at least
seven days prior to the mesting All invited pariivipants shall have the
opparturity to name addiional items to be included on the agenda. In
addition, any member of lhe public may request that particular Conformity-
related concarns be discussed at this meeting.

WieDOT shall keep a list of members of the public wha wish o be notified
of the mestings and mail these individuals the same mesting materials sent
to meeting participants on the same schedule. At these meetings,
members of the public or other concemed agencies shall be given the
apporiunity to present any concems of questions to the work group. In
preparing the agenda, the chairman of the meeting shall roeke a provisian
on the zgenda for questions or comments fom NONMEMBECS.

At this meeting, WisDOT shall oulline the manner in which the vpeoming
Conformity analysis is to be carried out, infarming the participants of any
proposed changes in the procedures which differ from the procedurés
eamied out In previous analyses. The following issues shall be reviewed
and discussed at this meeting:

. The type of traffic analysls WisDOT wil carry out to detet-
mine the impact of the project{s) on frave] and emissions.

. The compatibility of the analysis with the mobile source
inventory and forecasts contained in the Implementation ptan
revisions submitted to EFA



. The timeframe for completion of the analysis and the date by
which WONR must supply the necessary emizsion factors for
compledion of the analysis.

- The horizon years to be used for the analysis.

- The choice among several confarmity tests and methodolo-
gies as provided in 40 CFR. § 93.105(c){1)(vi) and
93 109qi{2)Gii).

WONR shall provide the emission factors to WisDOT by the date requested
for completion of the Conformily analysis. The emissions factors shall be
developed in accordance with 40 CF.R. §§ 93.111 and 93,122, Additional
meetings shall be called as needed to discuss Conformity-related issues
at the request of WDNR or WisDOT.

WisDOT and WONR shall make a concerted effort to see that Conformity-
related decuments, including memoranda and guidance from Federal
agencias will be made available to all the principal agencies invalved in
Conformity issues, with WisDOT taking a lead ok in the distribufion of
these documents. The principal agencies will make a good-faith effort to
ensure that communications are open and caried out in a manner that win
promote cooperation among all the agenches. -

Conformity Analysis Resulte

The draft results of the Conformity analysis shali be sent to the principal
agencies for their review, 14 days prier to publication, along with the
recessary documentation {See Section (3). Representatives fram these
agencies may comment upen the analysis resuits at this time. The results
shall alsa be made available 1o the public for review and comment b
conjunction with other project hearings. After the completion o the public
comment period, if any substantive public comments were received on the
Conformity analysis or if any of the principal agencies disagree with the
conclysions of the analysis, WisDOT shall convene a meeting or a
conference call of the principal agencies listed above to discuss the
comments and defermine whether further Conformity-refated analysis is
neaded,

Resolution of Canflicts
Conflicts between WDNR and WisDOT regarding the Conformity finding
shall be escalated to the Govemnor if they cannot be resolved by the heads

of the involved agencies. WDMR has 14 calendar days to appeal to the
Gavemnor afer the State DOT or MPO has notified the head of the Air

8
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Management Bureau of the resalulion of his or her comments,  This
notification shall be made by certified mail, and the date of receipt of the
cerified letter shall begin tha 14-day clack. W WONR appeals to the
Gevernor, the final Conformity analysis must have the concurence of the
Govermor. If WOMR does not appea! to the Governor within 14 days,
WisDOT may proceed with the final Conformity determination.

Critoria and Procadures

The Cenformity analysis for & project shall be conducted in accordance
wilh 40 CF.R. §§ 93,110, 83,111, 83,112, 83:113(d), 93.115, 23114,
93122 and 93124, Projects regionally significant facilities are subject to
the Conformity process in order to be eligible for federal funding or
approvals urless they are exempt as defined under 40 C.E.R. § 93128,

- \ARthin six manths of the date of the Agréement, WONR and WisDOT shall
cooperatively identify any transportation faciiities which serve regional
transportation needs and prepare a map of these faciliies. Priar 1o
undertaking a project on such faciities, the project shall be reviewed
through the interagency process to determine if it s regionally significant
and subject to Conformity.

. The Conformity analysis shall be camed out using methods consiatent with
any agreement reachad at the inferagency planning mesting, o It
subszequent related interagency discussians. The regiona! emissions
analysis budget test required under 40 C.F.R. & ©3.122 shall be perfonmed
far

1. WOUO as an oZane precuissr.

2. Oxides of nitrogan (NOx) as an ozone precursor, unless the
EPA Administrator has granted a walver from the NOx-refated
provisions for the area in question. Note; -Effective April &,
1998, the EPA granted a NOx waiver for SEWRPC cauntfes
and Manftowoe Gounty. February 3, 1998, Federal Register,
Pages 5460-5464.

Documentation of Conformity Analysiz

The Conformity analysis shall document all assumptions and relevant
information used to dstertiing the impact of the project on travel and
emissions in the region, such that any person not directly involed in the
analysts can understand how the Conformity finding was made. This
documentation shall include information about the emission factors used
in fhe analysis. :
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Frojecttovel Mitigation and Control Measures

Prior lo determinirg that a franspeortation preject is in Conformity, WisDOT
shall carry out the provisions of 40 C.F.R. § 93.125 related to project-level
mitigation and control measures. . :

Exempt Projects

Frojects shall be treated as exempt from the Conformity provisions as
specified in 40 CF.R, § $3.126. “Proiects shall be treated as exempt from
the requirement to be included in regionsl emissions anaiysis as specified
on 40 C.F.R. § 83.127, Traffic slgnal synchronization projects are exempt
as provided in 40 C.F.R. § 53,128

YMT Tracking Activilies

Annualy, WisDOT shall prepare a report of YMT in the nonattainment or
mainienance areas in Wisconsin, using whatever data is available through
the traffic counting program. At a meeting or through a conferencs cail of
the principal agencies, this data shall be compared to previous years, and
to the VMT forecasts prepared for SIP planning purposes. If the data
suggests that actual VMT was higher or lower by more than 3% of that
forecasted in the most recent applicable SIP submittale, the WDOT and
WODNR shall prepare a report for the principal agencles which presents the
data, analyzas possiblz reasons for the differsnce, and discusses petentiai
ramifications and alternative courses of actian which covid or should be
taken.

Modificatlon of the Agreement

Any of the principal agencies may propase a revision to the Agreement,
and requast that representatives of tha agencles meet to consider such a
Trevision. This Agreement adopts by reference the cited pravigions of the
Wiscansin Statutes, the United States Code and Code of Federal
Regulations as they exist on the date this Agreemant is fully execirted, but
the intent of the parties is to comply with any subsequent mandatory
changes to the extent practicable and permitted by law. Opportunity shall
ke given for public comment on any revision which proposes a significant
change in Confarmity analysis procedures or consultation procedures. Tha
Conformity portion of the SIP will be revised 1o reflect any significant
changes to this Agreement. Such changes shall be subject to the SIP
revision requirements of 40 C.F.R. §5 51,102, 51.104 and 51.7105, Thiz
Agreement supersedes the Agresment of May 28, 1995, as amended
Cecember , 1996, upon its approval by EPA as a Conforrnity S1P revision.

10
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Title

WISCONSIN DEPARTMENT OF NATURAL RESOURCES
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Title: J
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